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PROCEEDI

N GS

(11: 07 a.m)

CHI EF JUSTI CE ROBERTS:

W will hear

argument next in Case 10-1024, Federal Aviation

Adm ni stration v. Cooper.

M. Feigin.

ORAL ARGUMENT OF ERIC J. FEIG N

ON BEHALF OF THE PETI TI ONERS

MR. FEIGN. M. Chief Justice, and may it

pl ease the Court:

I f Congress had intended to waive the

sovereign immunity of the United States to all ow

uncapped enotional distress clainms under the Privacy

Act, it would have and was required

to state that waiver

clearly and unanbi guously in the statutory text. The

substantive requirenents of the act

sweep far beyond any

pre-exi sting common | aw protection of privacy to inpose

a detailed set of new and pervasive

requi rements on the

coll ection, maintenance, use and di ssem nati on of

mllions of Federal agency records.

The act, for exanple, forbids agencies from

keepi ng too nuch informati on about an i ndividual,

conpel s agencies to collect information about an

i ndi vi dual, when practicable, fromthe individual

hi nsel f and not from ot her sources,
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agencies to safeguard information about an individual
even when that information is otherw se already publicly
avai | abl e.

Congress woul d not have taken lightly the
gquestion of whether to expose the United States to
expansi ve damages for intentional or willful violations
of these novel recordkeeping requirenents. |ndeed, the
way in which the district court believes that the Soci al
Security Adm nistration violated the Privacy Act in this
case is something that never would have been actionabl e
at comon | aw and never would have resulted in enotiona
di stress recovery.

JUSTI CE G NSBURG: Then nmaybe Congress
shoul dn't have passed this statute. But the injury, the
i nvasi on of privacy, that's not sonething where
pecuni ary danages are -- are prinme if they exist at all.
| nmean, this is -- the -- the tort that this is
conparable to is intentional infliction of enptional
distress. The -- the person who is subject to this, to
this enmbarrassment, this humliation, doesn't have
out - of - pocket costs, but is terribly distressed,
nervous, anxious, and all the rest.

The -- the act that the Congress is
reaching, the inmpact of it is of that nature, not -- |

mean pecuni ary damages, you know, ordinarily attend

Alderson Reporting Company
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conduct that enbarrasses, humliates you, causes nental

di stress.

MR. FEI G N: Well, first of all, Justice

G nsburg, | would like to respectfully disagree with the

prem se of the question that the Privacy Act is

conparable to common | aw i nvasi on of privacy. All the

requirements | just described that are under the Privacy

Act

woul d not have existed at common | aw i nvasi on of

privacy even though comon | aw i nvasi on of privacy was,

as you say, conpensable with enotional distress awards.

In fact, even if we focus just on the disclosure-rel ated

provi sion of the Privacy Act, it itself is much broader

t han common | aw i nvasi on of privacy. -

it

JUSTI CE Gl NSBURG Even if it is -- even if

is, the damages are -- the danmmges are not of a

pecuniary kind. So you could say that Congress was nuch

nore generous than the common | aw was, but the inpact on

t he person who is suing is not going to be out-of-pocket

busi ness | oss, pecuniary loss; it's going to be the

enbarrassnent, the hum i ati on. So it's -- it's -- if

Congress wanted to do sonething about the inpact on the

person it has given a right, it's not going to do

sonet hing that has to do with pecuniary danmages it's not

likely the person in -- in this plaintiff's situation is

not

likely to suffer.

Alderson Reporting Company
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MR. FEI G N: Well, first of all

,  Your Honor,

as there were at common | aw,

vi ol ati on of the

Privacy Act or invasions of privacy; and the government

sonetimes pays out very |arge pecuniary judgnments.

But to get to the core of your

guestion

about why Congress mi ght not in the Privacy Act have

provi ded an enotional distress award, | thi

nk the text

of the act denonstrates that Congress thought about the

possibility of providing an enotional distr

ess award,

but decided not to do that in the initial version of the

act that

t he act

it passed in 1974. Instead, that version of

in section 5(c)(2)(B)(iii) assigned to the

Privacy Protection Study Conm ssion the task of making a

reconmendati on as to whet her

the act should | ater be

expanded to provide for general damages. The comm ssion

understood its mssion to -- was to determ

t he act

ought to be expanded to provide for

ne whet her

dignitary

and reputational harms, such as conpensation for

enmotional distress. And the Privacy Commi ssion further

understood that the act as it

only for

actual damages, which it interpret

synonynmous wi th special danages.

is it

JUSTI CE GINSBURG: But that's t

is a harmto a dignitary interest,

Alderson Reporting Company
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actual injury?

MR. FEI G N: Well, Your Honor -

JUSTI CE Gl NSBURG. You describe that injury.

| mean there is an injury, the enotional distress,

hum liation; is that an actual injury?

injury"” and the term "actual damages,

MR. FEI G N: Your Honor, the term "actua

t hose are

anbi guous terns. Sonetines they m ght include enotional

di stress and sonetinmes they m ght not.

JUSTICE GINSBURG: Well, let's take this

case. Did the plaintiff suffer an actual injury?

MR. FEI G N: He did not --

JUSTI CE G NSBURG. At least, did he allege

that he had suffered an actual injury?

MR. FEI Gl N: He did not suffer

act ual

damages within the neaning of the Privacy Act.

you that.

JUSTICE GINSBURG. | didn't --

didn't ask

| asked you did he suffer an actual injury,

as opposed to sonmeone who is conplaining about

sonething -- an abstract right or an abstract theory?

s there an actual injury here?

MR. FEI G N: Wel |, Your Honor,

t hi nk ny

difficulty with the question is that | don't think the

term "actual injury" has sonme plain neaning out of

cont ext .

And the termthat the Privacy Act

Alderson Reporting Company
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actual damages. | think in the context of the Privacy

Act, as well as in other contexts -

JUSTI CE G NSBURG: You have to have an

injury first before you can get damages,

is was there an injury.

MR. FEIG N Well, if Your

SO ny question

Honor's question

is whet her he suffered an adverse effect within the

meani ng of section (g)(1)(B) of the act

JUSTI CE Gl NSBURG.  Yes.

MR. FEIG N -- yes, we believe he did

suffer an adverse effect sufficient to confer standing.

But this court in Doe described the adverse effect

requi rement as sinply codifying the Article |11l standing

requi rements and nade very clear that sinply because a

plaintiff may have suffered an adverse effect that

doesn't nean that the plaintiff suffered actual damages.

But Justice G nsburg --

JUSTI CE SOTOVAYOR: |I'ma little bit

confused by that, because in your brief

the Solicitor

General's brief in Doe, it described the earlier version

of general damages in the following way -- and |I'm
quoting fromyour brief there: "The general damages
provision in the Senate bill likely derived fromthe

common | aw of tort of invasion of privacy where general

danmages nay be awarded as" -- quote --

Alderson Reporting Company
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damages,' w thout proof of harm"”
So | think there in Doe you argued that

gener al damages presuned injury. But that's very

different than, | think, the question Justice G nsburg
was asking you. It's -- and | read your brief and your
arguments as sort of an -- an assunption that if you

suf f er nonpecuniary harm you haven't been injured.

MR. FEIG N. Well, Your Honor --

JUSTI CE SOTOVAYOR: There is a big
di fference between presuned danages and proven injury.
In Gertz we reference the common |aw tort as requiring
actual proof of injury for enotional distress. Most
State | aws say you have to prove the-enptional distress.
We are not presuming the injury. So, | guess what |'m
saying to you, aren't you the one confusing what injury
Is frompresuned damage?

MR. FEIG N. | hope not, Your Honor. But
the -- the -- | think to get at your question, what we
said in the Doe brief is that general danages are a type
of presuned damages, and that's correct under the conmon
|l aw, but that isn't all that general damages
enconpasses. General danamges, as the Court recognized
I n Doe, are always presuned, in the sense that they are
al ways assuned -- this is the comon | aw definition of

general damages -- are always presuned in the sense that

Alderson Reporting Company
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10

they are always assuned to have taken place and an award
of general danages can be made even wi thout specific
proof of specific harm But in cases where a -- at
common |law, in cases where a plaintiff did introduce

evi dence of the extent of, for exanple, the enotional

di stress that he had suffered. So if he wanted to say |
am not happy with the presunmed damages that you would
give to just anybody who had suffered this invasion of
privacy, | have a particularly sterling reputation or |
am particularly sensitive to this sort of thing, |
suffered a -- an increased amount of harm from what you
m ght presune the average person would suffer, The award
t hat that person would receive is -- -

JUSTI CE SOTOVAYOR: So why is that different
fromactual injury? | have -- I'mnot sleeping, | have
a nervous stomach, |I'mnot eating. The typical things
that juries |look at to determ ne whether you have proven
enotional distress. Wy is that not actual injury?

MR. FEIGN. Well, Your Honor, the award
t hat person would receive for the additional proof of
enotional distress would be classified as general
danages. Now, to get to your question as to why that is
not actual damages. Sonetinmes the terns "actual
damages" or "actual injury" can be used to include

proven enotional distress, but the termis anbi guous.

Alderson Reporting Company
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We cite cases in footnotes 1 and 2 of our reply brief in
which the term "actual damages” or "actual damage" is
used to nean exclusively pecuniary harm

JUSTI CE SOTOVAYOR: | have | ooked at those
cases and in all of them except for two, where the
reference wasn't really precise, it was because the use
of "actual danmages"” in the particular statute were
limted to pecuniary harnms or the nature of the harns at
I ssue were pecuniary by nature.

MR. FEIGN. Well, npost of those cases are
cases out of the common |aw and sonetinmes they used
"actual damages” in the same sentence with a reference
to enotional harm making clear that -they think that the
two types of harns are separate.

But, Your Honor, nmaybe | can try to explain
It this way. | think actually Respondent inplicitly
agrees with our definition of general damages as
I ncl udi ng proven harm |If you | ook at footnote 2 on
page 20 of the red brief and then again at page 22 of
the red brief, the definition of "actual danages" that
Respondent is offering, he divides into two
subcat egories: Special damages and general danages.

Everybody agrees that special danmages are
limted to pecuniary harm and Respondent makes no

claim nor could he, that the type of danages he is

Alderson Reporting Company
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seeking are special damages. So to the extent he thinks
that he is entitled to recovery under the act, it's
because he thinks that the enotional distress harmthat
he wants to prove are general damages. And if there's
one thing we know about the definition of "actual
damages"” in the act, it's that it doesn't include
general damages, because again Congress separately in
the text of the Privacy Act assigned the Privacy
Protection Study Comm ssion to make a recommendati on
about whet her the act should | ater be expanded to

I ncl ude general damages.

JUSTI CE Gl NSBURG: \What does "actual
damages" nean under the Fair Credit Reporting Act?

MR. FEIG N. Your Honor, we don't have a
position on that at this point. | can describe to you
how we think that the inquiry would work. We think that
in sone statutes actual damages m ght in context include
enotional distress awards. But the term "actual
damages” by itself in a waiver of sovereign immunity is
not a clear and unanbi guous wai ver of the United States'
sovereign inmmunity for clainms of enotional distress.

And as for statutes which do not allow clainms against
the United States, it would be a question of context and
| egi sl ative history. And we would have to do the sane

ki nd of workup of the Fair Credit Reporting Act that we

Alderson Reporting Company
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13

have done of the Privacy Act in this case.

JUSTI CE GINSBURG. But it can nean, and |
think it has been held to mean, damages to a dignitary
interest. Mental distress has been held to, the term
has been held to nean that under the Fair Credit
Reporting Act.

MR. FEIG N. Yes, Your Honor. Miltiple
courts of appeals have held that, and we are not
gquestioni ng that conclusion for purposes of this case
with the caveat that we don't think the United States is
subject to suit under the Fair Credit Reporting Act.

If the United States were subject to suit
under the Fair Credit Reporting Act, ‘then because there
I's anmbi guity about the neaning of actual damages, we
think that the narrower interpretation as limted to
pecuni ary harm woul d control.

One other distinction between the Fair
Credit Reporting Act and the Privacy Act is again, as |
said, the Privacy Act specifically carves out general
danages as a type of damages that aren't going to be
awarded and the Fair Credit Reporting Act does not. The
Fair Credit Reporting Act also has a nuch nore
perm ssive renedial scheme, allowing in certain cases
for statutory damages and al so allow ng for punitive

danmages. | don't think the Fair Credit Reporting Act,

Alderson Reporting Company
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14

for the various reasons | have just nentioned, is a

particul arly good

anal og for the Privacy Act.

JUSTI CE KENNEDY: | --

JUSTI CE GI NSBURG:. We're discussing what the

term neans, what t

he term "actual damages" nmeans.

MR. FEIG N. Well, Your Honor, again, as we

have denonstr at ed

in our brief -- 1 think again, 1'd

refer the Court to footnotes 1 and 2 for how this term

was used in the comon law -- the term "actual danages"

can nmean both things.

So the fact that in the Privacy Act it

does -- it may include enotional distress awards doesn't

mean that that's t
the Privacy Act --

wrong. The fact t

he sense in which Congress used it in
l"msorry; | may have said that

hat in the context of the Fair Credit

Reporting Act it may include enotional distress doesn't

mean that that's t

the Privacy Act.

he way in which Congress used it in

And | think --

JUSTI CE KENNEDY: Are there instances where,

if there is an invasion of privacy and there is a

docunented traumm

from psychosomatic illness with

medi cal expenses and | ost wages, is that special? |Is

t hat actual damage?

MR. FEI G N: Yes, Your Honor. If there are

docunment ed nedi ca

expenses that were out-of-pocket

Alderson Reporting Company
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expenses, then we think, even if they arise from
enotional distress, they would be pecuniary harm and
coul d be conpensated under the Privacy Act.

JUSTI CE SOTOMAYOR: |'msorry. Are you
argui ng that the enotional distress conmponent can't be?

MR. FEIG N. The enotional distress
conponent itself cannot be, but nedical expenses to
treat synptons of enotional distress --

JUSTI CE SOTOVAYOR: So you're -- as |
understand the definition of "special danages" in conmon

|l aw, if you proved any pecuniary harm you were also

entitled to the nental distress damages as well. So you
want half of the common |aw award -- -award?
MR. FEIG N | don't think that's quite

correct about the definition of "special damages," Your
Honor. | don't think there is any dispute on this.
"Speci al damages,"” the termin this context is always
limted to pecuniary harm

JUSTI CE SOTOVAYOR: We may have a difference
of history there. Because, yes, special damages require
pecuni ary harm but once you prove that, it also
permtted recovery of nonpecuniary |osses as well.

MR. FEIG N. Well, Your Honor, in a conmon

| aw suit for defamation for --

JUSTI CE SOTOVAYOR: | thought that's what

Alderson Reporting Company
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your brief said, actually.

MR. FEIG N. Well, no, Your Honor. Wat we
said in our brief is in a comon |lawsuit for defamation
per quod there are two types of danamges that could be
recovered, special danmages and general damages. And
once a -- special damages were |imted to pecuniary
harm Unless a plaintiff could prove at |east sone
speci al damages, they wouldn't be entitled to any
recovery at all. |If a plaintiff could prove sone
speci al damages, they could recover not only speci al
damages, in other words pecuniary harm but could al so
recover general damages, that is damages for enotiona
di stress or other dignitary --

JUSTI CE SOTOVAYOR: But we're not talking
any differently. That's what | just said. If you --

MR. FEIG N: Yes, Your Honor. | think to
the extent | was perhaps disagreeing with you is | was
under standing you to say that the definition of "special
damages,” the term sonetines includes enotional distress
awards. The term "special damages"” is limted to
pecuni ary harm

JUSTI CE SOTOVAYOR: Sort of odd for Congress
to borrow fromthe defamati on context and with a defined
termof art, "special damages,"” and not use it in the

Privacy Act if that's what it intended.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
17
MR FEIG N  Well, Your Honor --

JUSTI CE SOTOVAYOR: And to use a term
"actual damages," which has a nmuch broader neaning than
"speci al damages. "

MR. FEIG N Well, Your Honor, as the Court
recogni zed in Doe, there is a structural simlarity
between the civil renmedi es provision of the Privacy Act
and the renedial schene for defamati on per quod at
common law. And | think one reason there m ght be that
structural simlarity is that defamation per quod at
common | aw sol ves the problemthat Congress faced when
it was crafting the Privacy Act, which is trying to
figure out when a plaintiff's injuries are sufficiently
serious and concrete as to justify an award of damages.

| think it nmakes sense if, as the Court
supposed i n Doe, Congress were aware of how defamation
per quod had sol ved that problem that Congress woul d
have adopted the sane |imtation, in other words the
requi rement of showi ng of pecuniary harm as the
t hreshol d requirenment under the Privacy Act.

Now, Congress had very good reason to be
cautious about extending the scope of liability under
the Privacy Act. As | said, the Privacy Act regul ates a
great deal of conduct that woul dn't have been

conpensable at all in common law, |et alone resulted in
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any sort of enotional distress award.

Now, Congress recognized, | think, sone of
t he concerns that Justice G nsburg and Justice Sotomayor
have rai sed about why plaintiffs mght in sonme instances
deserve recovery for enotional distress. But it
recogni zed that there are argunents on both sides, on
both sides on that issue. And what it decided to do in
the Privacy Act was to defer that issue for later and
assign the Privacy Protection Study Conm ssion to nmake a
recommendati on about whether the scope of liability
under the act --

JUSTICE GINSBURG. Well, the -- the Privacy
Study Conmm ssion com ng after can't say what the statute
means. | nmean, that would be post-1legislative history.
| mean, the statute exists and then we have a Study
Comm ssion to see what anmendnents m ght be nmade. But
t he Study Conmmi ssion can't decide what the act neans.

MR. FEIGN. Well, two points on that, Your
Honor. First of all, the reference of the general
danages issue to the Privacy Protection Study Comm ssion
Is in the text of the act that Congress enacted in 1974,
so the exclusion of general danages doesn't depend at
all on anything the Privacy Protection Study Conm ssion
sai d.

As to the weight we think the Privacy

Alderson Reporting Company
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Protection Study Comm ssion report should receive, first
of all we think it's very telling evidence that there is
at the very | east anbiguity about what the term "actual
damages" could mean. The Privacy Protection Study
Comm ssion interpreted the term "actual damages" in
precisely the same way that we do in our brief. That
I's, as special danmages, as that term was understood in
defamation torts at comon | aw, which the Privacy
Protection Comm ssion Study report makes very clear at
page 530 is |limted to pecuniary harm

| think, if for no other reason than that
that's a reasonable reading, | think the sort of
judicial restraint that is enbodied i-n the canon that
requires courts to construe wai vers of sovereign
i mmunity narromy requires this Court to adopt that
narrower reading, because it shows that the narrower
reading is at the very | east a reasonable one or, as the
Court said in Nordic Village, is a plausible one.

| -- I think it would have been very unusual
for Congress silently or anbiguously to have decided to
open the door to enotional distress awards under the
Privacy Act. As |I've said, the Privacy Act is quite a
broad, substantive act that woul d have exposed the
governnment to danmages in -- in very new ways. And

think this case illustrates -- illustrates that.
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The district court here concluded that the
| aw enf orcenent-rel ated di scl osure of Respondent's
medi cal information by the Social Security
Adm nistration was in fact authorized under the Privacy
Act by a routine use published in the Federal Register.
But it concluded that Respondent could neverthel ess
bring suit against the Federal Governnent under the
Privacy Act because the fornms he filled out in seeking
Social Security disability benefits didn't adequately
di sclose to himthat his information m ght be rel eased
to other governnent agencies for |aw enforcenment
pur poses.

| don't think there's any reason why
Congress woul d necessarily think that an om ssion on a
government form should give rise to a claimfor
enotional distress damages. There certainly woul dn't
have been any anal ogue for it at common | aw.

JUSTI CE G NSBURG: But that's just saying
that he didn't have a good claimfor relief. But let's
take the worst case, where -- where a government
official spreads all kinds of false information, or even
true but terribly enbarrassing information about a
person, does it deliberately. Let's take that case,
because your rule covers all of them

MR. FEI G N: Well, in that case, Your Honor,
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the plaintiff m ght have a claimunder the Federal Tort
Cl ai ms Act based on a violation of some State | aw
statutory or common | aw privacy protection. So the
category of cases that would have constituted invasion
of privacy prior to the Privacy Act m ght still be
available to a plaintiff, who m ght then recover
enotional distress damges agai nst the government.

JUSTI CE Gl NSBURG. But wasn't that the very
thing that Congress -- why did they pass this in the
first place? | nmean, Congress was thinking of enotional
di stress injuries.

MR. FEIG N. Well, they passed it, Your
Honor, because they wanted, in the wake of Watergate, to
i npose a set of detailed substantive requirenents about
Federal recordkeeping. | think the -- you know, | ooking
t hrough the act, which takes up maybe 30 pages of the
petition appendix, it clearly isn't sinply a
codi fication of common |aw i nvasi on of privacy agai nst
t he Federal Governnent.

It does much, much nore than that.

JUSTI CE Gl NSBURG. But does --

MR. FEIG N:  Your Honor, even if we | ook
just at the disclosure-related provision, it's broader
t han common | aw i nvasi on of privacy in two very

i mportant ways. So for common | aw invasion of privacy,
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a plaintiff would have to prove disclosure of very
personal and private information to the public at | arge.
Under the Privacy Act, however, a disclosure even to a
single person would constitute a violation of the act,
and the information doesn't even have to be private.

Let me give a concrete exanple. So if the
governnment has a record that contains information that
soneone has a crimnal conviction, it mght be a
violation of the Privacy Act for the contents of that
record to be disclosed, even though soneone could obtain
the same information by going to the court records or
potentially | ooking themup on the Internet.

And particularly since violations of Federal
| aw are typically -- typically, the only type of relief
a plaintiff can seek for violation of Federal lawis
equitable relief under the Adm nistrative Procedure Act.
| don't think there's any reason to assune that Congress
anbi guously, or | think really silently, decided that it
was going to ratchet things up to a serious degree and
expose the United States to uncapped enotional distress
damages under the Privacy Act.

JUSTICE GINSBURG. It did set a pretty high
bar for the plaintiff to neet, because the plaintiff
woul d have to prove intentional or willful conduct, not

negl i gence, but --
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MR. FEIG N. Well, three points on that,
Your Honor .

First of all, I think if Congress had
t hought that the limtation to intentional or wllful
conduct was itself a sufficient limtation on the
liability of the United States, it wouldn't have been so
reluctant to provide for general damages, or perhaps
even for punitive damages.

Second, the courts of appeals now generally
interpret the intentional or willful requirenent to
require only sonmething slightly | ess than reckl essness
or slightly nore than gross negligence, which in
practice provides district courts and courts of appeals
with a great deal of flexibility to find intentional or
willful violations in cases where the Federal Governnent
doesn't believe it should be |iable.

Third, to the extent the intentional or
wi |l ful requirenment does inpose a limtation on a
plaintiff's recovery, what actually w nds up happening
in practice is that plaintiffs or courts will look to
all the various technical provisions of the Privacy Act
totry to find sonme violation that can be classified as
intentional or willful. So for exanple, if a plaintiff
about whom i nformation has been disclosed can't show t he

di sclosure is intentional or willful, he may try to
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prove that a violation of the -- of (e)(10), which
requi res the governnment to safeguard information, was
i ntentional or willful.
Wth the Court's perm ssion, | would like to

reserve the bal ance of ny tine.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M . Cardozo.
ORAL ARGUMENT OF RAYMOND A. CARDOZO
ON BEHALF OF THE RESPONDENT

MR. CARDOZO. M. Chief Justice, and may it
pl ease the Court:

Enbraci ng the governnment's view of "actual
damages" woul d nmean that the very individuals Congress
sought to protect in this act would have no renedy at
all for the primary form of harmthat was wel
recogni zed at conmmon | aw when this act was passed.

To carry out the act's protective purposes,
this Court need only give the words "actual danmages”
their common and ordinary neaning that appears in
Bl ack's Law Dictionary: "proven, not presuned,
| i qui dated, punitive, or other forns of damages that are
not tied to proof of harm™

JUSTICE ALITO Could | ask you this
gquestion about the damages that your client is seeking

in this case: if -- if we affirmthe Ninth Circuit,
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would -- are you claimng all of the damages that -- al
of the enotional danmages that resulted fromhis crinm nal
conviction, or are you claimng only the enotional
damages that would have been suffered by anybody el se
whose records were turned over to the FAA under the
Operation Safe Pil ot progranf

MR. CARDOZO: If you affirm there will be a
proxi mate causation question that arises on remand. The
act requires the damages to be the result of the
violation. So he cannot recover for the enotional
distress that followed fromthe prosecution.

But as Justice G nsburg pointed out, we're
tal ki ng today not just about M. Cooper; we're talking
about every single person to whomthis act applies: the
whi st | ebl ower who the governnent chooses to silence by
enbarrassing and humliating them --

JUSTICE ALITO. But you allege that -- that
M. Cooper suffered a severe enotional distress when he
was confronted with the fact that his records had been
turned over. So you're -- you're saying that the
court -- that on remand, there would have to be a
separation of the degree of distress that he suffered as
a result of sinply knowi ng that sonebody in the FAA had
access to his Social Security records, but disregard the

di stress that sonmebody in that situation would naturally
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feel when confronted with the fact that a crimna
violation that he had comm tted had been exposed?

MR. CARDOZO: Yes. And that's the kind of
t hing judges routinely have to sort through. For
exanpl e, someone suffers enotional distress and then
they lose their job thereafter, and the injury that
produces the enotional distress, the job -- the job |oss
wasn't the proxinmate cause.

Judges -- in fact, we ask juries to do that.
In this case, it would be a judge sifting through that
and maeki ng that determ nation. As happened in
Petitioner Doe's case, the judge could find that the
enotional distress claimwasn't sufficient and reject it
al together, but that's the nature of an enotional
di stress renedy.

One thing you didn't hear in that argunent
al nost at all was any discussion of the text of this
act, which tells you in at |east four separate ways that
"actual damages" sinply neans proven, not presuned,
danages.

Begi nning with the words thensel ves, that's
of course the nost common neani ng of actual danages, is
t he one that appears in Black's Law Dictionary. As
Justice Sotomayor pointed out, the termof art for

economic loss in this arena is "special damages." |If
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that's what Congress neant, presumably it would have
used that term it's the nore common way to express one
category of damages only that's econom c.

JUSTI CE ALITO. But you agree that the act
does not allow recovery for what woul d have been
regarded at common | aw as general damages?

MR. CARDOZO:  What woul d have been regarded
at common | aw as presuned -- the presuned damages, this
act doesn't allow. That was peeled off for further
st udy.

JUSTI CE ALITO. "CGeneral damages," that's
the termthat they peeled off, right?

MR. CARDOZO. Right. But- by keeping actual,
t he juxtaposition between actual and general --

JUSTI CE ALITO. But general damages is a
termfrom-- fromthe remedies in defamation cases,
ri ght?

MR. CARDOZO. Yes.

JUSTICE ALITO And there are two types of
danages in defamation cases, special damages and general
damages and if you -- is that correct?

MR. CARDOZO: Correct.

JUSTICE ALITO And you subtract general
danmages and what do you have left?

MR. CARDOZO But the interesting thing in
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this case is they didn't take what you have left,
speci al damages, and they used a different term

Congress did, "actual," a termthat suggests we are
going to require proof of the damages. We are not going
to presune them we are not going to allow specul ative
damages.

JUSTICE ALITO. But the problemis that --
t hat your definition of actual danmages and the general
definition of actual damages includes sone things that
fell within the rubric of general danmages.

MR. CARDOZO: That's true. But severa
other things in the text of the Act tell you, again,
t hat actual neans sinply proven, not presuned. |If you
| ook at Section 2, where Congress recites findings and
t he statenent of purposes for the Act, the right that's
bei ng descri bed here is an individual and personal right
to privacy, well understood, well settled at the tinme to
be a right that was primarily nonpecuniary in nature.

JUSTICE ALITG Let ne just try this one
nore time. You -- you say that there is a right to
recover actual danmmges but no right to recover genera
danmages. So what you think is recoverable is actual
damages m nus general danmages?

MR. CARDOZO: No. Qur position is what is

recoverabl e is actual damages, danages you prove,
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substantiate, a judge can reject it if they find it

unsubst anti ated as happened in Petitioner Doe's case --

JUSTI CE KENNEDY: But -- but we --
MR. CARDOZO: -- but you can't presune --
JUSTI CE KENNEDY: Courts don't -- courts

all ow recovery for conjectural or specul ative damges.
That's just -- that's just or am |l wong? Do Federal
courts --

MR. CARDOZO: No, but this --

JUSTI CE KENNEDY: -- routinely tell juries,

now you can conme in with conjectural or special danages.

That's not the way the jury are instructed.

MR. CARDOZO. But you can in this arena at
common | aw presune damages fromthe nature of the
violation. That is what was carved out, the ability to
presunme it, rather than present evidence and subject it
to proof.

JUSTI CE BREYER: Can you tell ne what your
response is to the governnment's argunment that the

Privacy Conmi ssion which was set up understood the word

29

"actual damages" at the time the way they understand it?

What is your response to that? Are they right about
that in your opinion?
MR. CARDOZO: Apart fromthe obvious that

t he post enactment report was --
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JUSTI CE BREYER: No, |'m asking you --

MR. CARDOZO. But -- but -- on the
underl yi ng point --

JUSTI CE BREYER: Thank you.

MR. CARDOZO -- several things. The
Comm ssion -- this is a -- two paragraphs in a 620-page

report that doesn't run through the text of the Act,
it's purpose, all of the things that one normally does
in statutory construction. So where they draw this
conclusion is entirely --

JUSTI CE BREYER: Okay. So am | right in
sayi ng your -- you would agree with themthat that is
how t he Privacy Conm ssion understood the Act, but in
your opinion, the Privacy Comm ssion was w ong?

MR. CARDOZO: Yes, with one other -- with
one other proviso | would add. There is a little bit of
anmbiguity. You see the Privacy Commission in this two
pages was trying to sell Congress on the notion of
expandi ng the renedy, so it wote on pages 530 of its
reports: "If the rights and interests established of
the Privacy Act are worthy of protection, then recovery
fromintangible injuries such as pain and suffering,
| oss of reputation, or the chilling effect on
constitutional rights is a part of that protection.

There is evidence for this proposition in comon | aw

Alderson Reporting Company

30



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
31

privacy cases."

Surely, Congress knew that very thing.

JUSTI CE BREYER: And by pain and suffering
t hey mean nental pain and suffering?

MR. CARDOZO Right. Surely, Congress knew
that same thing, so when it enacted this Act, it did not
mean to cut out the primary form of harm

JUSTI CE BREYER: Thank you.

MR. CARDOZG: Anot her - -

JUSTI CE SCALI A: \What -- what the governnent
would say is -- is that -- and they have their own
dictionary definitions, | don't -- | don't think it's

accurate to say that Black's Law Dictionary defines
actual damages the way you would have it defined. As I
recall, their briefing gives some other definitions from
an earlier version of Black's or whatever.

But what they say about the Comm ssion
under st andi ng, which you acknowl edge to be contrary to
your understandi ng of actual danages, what they say is

that at | east shows that it isn't clear what actual

danmages neans. And -- and in their estimation, once

you -- once you establish that it isn't clear, then you

trigger the -- the -- the rule that waivers of sovereign
imunity will not be considered to have any scope except

t hat scope which is clear

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

32
MR. CARDOZO: Well, that's why it's critical

to understand the anal ysis, because you can't say there
I's a genuine anbiguity unless you understand how t hey
arrived at that conclusion. The meaning of actual
danmages can vary with the context, but it's usually
crystal clear in each context what you are talking
about .

In this privacy context, it's fairly clear,
we have a provision at page 66A of the appendi x, Section
2B, where Congress recites of purpose of this renedies
provision, and it states: "The purpose is to hold the
United States |iable for any damages whi ch occur as a
result of."

The notabl e thing about that statenment of
pur pose, which occur as a result of, lines up precisely
with proven, not presuned damages. But any danmages
whi ch occur as a result of, conflicts directly with the
noti on of only one category of damages as being
aut horized. That's Congress' statenent of purpose for
this very provision. That aligns. M. Cooper's
construction aligns. The governnment creates disharnony
in the statute.

JUSTI CE BREYER: This would save you sone
time, possibly, but ny guess is you may know that every

State or many States have statutes or tort |laws or
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sonet hi ng agai nst invasion of privacy. Now, you may

know how many. And -- and if you know how many, that's
hel pful. And of those, if you know how many, how many
of them and perhaps all, provide damages for nental

suffering caused by a violation of that particul ar
tort-like provision?
Do you know anyt hi ng about those statistics?

MR. CARDOZO. Justice Breyer, you have given

me a little bit too much credit, | can't give you a
number of States, but | can tell you that I am not aware
of any State that disallows. It is by far the general

rule and I think it's universal that recovery of nenta
and enotional distress for invasion of the privacy.

JUSTI CE BREYER: Do you know enough to know
if they have done so through the use of a termlike
"actual damages" that run anal ogous thereto, or whether
they had to have sone special form of words?

MR. CARDOZO: | don't know that. So
1 --

JUSTI CE BREYER: Ckay.

JUSTI CE SCALI A: O course you are tal king
about statutes that require that the material have been
made public, not that say establish a violation if one
agency provides the information to another agency? |

mean, as the government points out, this statute goes
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far beyond any -- any State statutory or common | aw
protections of privacy. |It's really very picky, picky.

And -- and to say that, you know, whatever
enotional harmcomes fromthat is -- is quite different
from saying that under State privacy | aws enoti onal
di stress i s conpensabl e.

MR. CARDOZO: Yes, but we are here today
only tal king about the narrow category of cases in which
there is an intentional and willful violation. So they
knew t he | aw prevented them from doi ng what they did.

JUSTI CE SCALIA: Well, that's right. But
all you have to know is that you shouldn't give it to
t he ot her agency, because you are not making it public.
You are not doing the kind of thing that constitutes an
i nvasi on of privacy under State law. You just fail ed,
intentionally failed, to follow the very detailed and as
| say picky, picky prescriptions contained in the
Privacy Act.

To say that you get enotional distress for
t hat as opposed to genuine -- what | would call genuine
privacy incursions, which State |law covers is a
di fferent question.

MR. CARDOZO. But -- but this provision is
covering the range of intentional and wllful violations

covered in the act. The exanple of the whistlebl ower
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who you want to silence, so you | eak the npost
enbarrassing details to the press, sham ng and
hum liating themin front of friends and famly -- don't
| eave the house for a nonth, but you haven't | ost your
j ob, and you are not out of pocket -- zero renedy, zero.
That's the governnment's construction.

And | ook at section 2, how Congress
described this act. They didn't say we're inposing sone

pi cayune technical requirenents. They are saying we're
doing this to safeguard individual rights of privacy.
They use the very lingo; they analogize it unm stakably
and explicitly to the conmmon | aw ki nd of invasion of
privacy for which enotional distress-:is routinely
recoverabl e.

JUSTI CE SOTOVAYOR: Do you have any
statistics on the percentage of actions brought under
the Privacy Act in which the plaintiff was able to
establish pecuni ary harnf

MR. CARDOZO | don't have any statistics on
that. The one thing | can tell you is that this has
been the law in the Fifth Circuit for well over
30 years, and as the governnment -- and prior to Doe v.
Chao the rule was, in nost circuits, you didn't have to
show any damages. And yet at that point, a good

37 years after the act had cone into existence, the
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governnment sat up here and admtted that far broader
construction of the act than we are tal king about today
had no meani ngful effect on the public --

JUSTI CE SCALIA: You say in the Fifth
Circuit or the Ninth Circuit for -- for many years?

MR. CARDOZO: This case is -- in -- comng
out of the Ninth Circuit, but the Fifth Circuit passed
the rule.

JUSTI CE SCALIA: ~-- for a long tinme, yes.

MR. CARDOZO In the early "80s it first
recogni zed enotional distress.

JUSTI CE SOTOVAYOR: Are you aware of any
runaway verdicts based on awards of nental damage proof?

MR. CARDOZO: The only case that |I'm aware

of --

JUSTI CE SOTOVAYOR: | define runaway awards
as those in -- in six figures or above.

MR. CARDOZO:  No.

JUSTI CE SOTOVAYOR: O even high five
figures.

MR. CARDOZO: The highest | can think of in
t he nonent was a case out of the Fifth Circuit called
Jacobs in which a Federal agency revealed -- leaked to
the press information fal sely suggesting a bank

presi dent was a noney | aunderer. He got 100,000 in
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enotional distress, but that's a pretty extrene
situation. The vast mpjority, it's going to be nodest.
And | woul d say he should get $100,000 in enotional

di stress. He's an upstandi ng nenber of the community
and he's being called a common crimnal; he may not have
suffered any pecuniary |oss, but he has suffered actual
damages.

One other thing about the text that tells
you -- again, all of these points, points aligned with
M. Cooper's construction and produce di sharnony to the
ot her side. Look at the breadth of the | anguage that
Congress used to waive sovereign inmunity in subsection
(g)of the act. Recall that the governnent's
construction is only one small category of plaintiffs,
who are the victinms of intentional and w |l ful
viol ations, can recover. Yet the text says in any suit
in which a court determ nes that there's been
I ntentional and willful violation, the United States
shall be |liable for actual damages.

If what we nean is only one small category,
econom ¢ danmages, is serving as a substantial reduction
in the category of cases that could be brought, you
woul d expect to see that limtation appear after the
intentional and willful in any suit in which the Court

determ nes there has been willful, intentional violation
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and the plaintiff has suffered econom c | oss; because it
is a substantially narrowing term

However, if actual danages sinply neans
proven, not presuned, this wording is perfectly natural
and flows exactly. Again, every place you look in the
text of the act, proven not presuned -- aligns.
"Economi c only" is a square peg in a round hole in the
text of this act.

JUSTI CE KENNEDY: In -- in your argunment do
you have to avoid the concession that the term nmi ght be
ambi guous? | know your position is that liability for
danages i s expressly waived, but then you stop there,
and you -- and you say that, you resist the idea that
the definition of actual damges has to be unanbi guous.
Is that a fair characterization of your argunent?

MR. CARDOZO. | would modify it slightly.
What the governnent is tal king about is an ambiguity in
the abstract. They are lifting the two words out of the
context of the act. Like any phrase, actual damages can
mean different things in different contexts. But in
this statute, when you run through the tools of
construction, it's not anbiguous; and that's --
that's --

JUSTI CE SCALIA: That -- that's a different

point. And the question went to whether you acknow edge
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the name to be unanbi guous. Now what the governnent
says is, of course, the -- the waiver of sovereign

I munity, you woul d acknow edge nust be unambi guous, but
t he governnent says further, noreover, the scope of the
wai ver of -- of sovereign inmmunity nust be unamnbi guous.
VWhet her you have waived it only with respect to

pecuni ary damages or also with respect to enotional

harm that al so nust be unanbi guous; and -- and you deny
t hat second step, don't you? You think --

MR. CARDOZO:  Actually we don't, Your Honor.

JUSTI CE SCALI A:  You don't?

MR. CARDOZO: And this is how | would
clarify it. Wat the doctrine of sovereign imunity
requires is that the waiver be expressed in text and the
court can't read it in, it can't add words to the text.
If you -- if your intent is to separate out presuned
| i qui dated, punitive, other forms of danmages that do not
-- are not tethered to proof of harm actual danages is
a phrase that does that precisely because that's what
actual nmeans; it neans real.

There is no ordinary definition of actual
where it means pecuniary only, that is -- you get when
you use it in certain contexts. So this Court doesn't
need to add, expand or read anything into these words

"actual damages." It sinply needs to give themthe
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meani ng that they have in ordinary English definitions,
in Black's Law definition. This definition this Court
gave to actual damages in the Birdsall case over
100 years ago is the sanme thing: presuned -- proven
danmages, not presuned. So the waiver of sovereign
i mmunity is here expressed; it doesn't arise by
i mpl i cation.

But the one -- but there's another side to
the sovereign inmmunity point that the government never
mentions. The court's obligation is dual here. Wen

t here has been a waiver, the court can't expand that

wai ver, but neither can it contract it. You have here
t he governnment spinning out theoretical -- theoretical
possibilities that actual danmages was -- was used in

this nore peculiar sense; what it really neant was
speci al damages -- to produce a deconstruction of the
statute that eviscerates it, |eaves nost of the people
who suffer intentional, willful violation w thout any
remedy at all. And those who have it, to have an
econom c | oss, do not get conpensation for the primary
formof harmfroma privacy --

CHI EF JUSTI CE ROBERTS: The argunment you
have made, and | certainly understand it, that this is
the Privacy Act, and so it's precisely these types of

danmages that you woul d be concerned about, really cuts
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both ways. | nmean, what you are saying is this is a
really big chunk of danmages, because this is what the
whol e act was about; and it seenms to ne that that
argunment suggests that there is some weight to the
governnment's point that well, if you are going to get
into that, you really do need a cl earer waiver of
sovereign immunity.

MR. CARDOZO. Absol utely, but -- but that
circles back to nmy point that if you're going to -- if
your intent is to say presuned, not proven, actual fits
exactly. Special is the termthat wasn't used here. So
to - to fault Congress for picking a termthat neans
preci sely "proven, not presuned," and say you weren't
cl ear enough, that's asking too nuch, particularly when
they also said, in their statenent of purpose, they
spoke to the renmedi es provision and said "any damges
whi ch occur as a result of." They used a sweepingly
broad | anguage. They did nmultiple things to say --
reveal no doubt about its intent.

And recall the rule fromthe Mrisette and
Mol zof case, case when Congress is |legislating against a
conmmon | aw background. The rule is if Congress's
silence is taken as an indication that Congress intends
to follow established norns, not depart fromthem when

Congress says actual danamges in a privacy context, it's
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fair to -- it's going to assunme that people are going to
understand that at common | aw, actual danages i ncluded
enotional distress for privacy violations.

So rather than assum ng that it departed
fromthe comopn |law, we typically require the contrary
direction, under Morisette and Ml zof, and we don't have
that contrary direction here.

And you get the sane answer as you roll
t hrough. You don't need to |look -- go past the text,
but you get the sanme answer as you roll through all of
the tools of construction: the common | aw background
and the Morisette Ml zof Rule points you to the sanme
pl ace. The legislative history. Thi-s act, the act that
enmerged, was a conprom se between a far broader renedi a
scheme that authorized punitive damages, did not have
the intentional and wllful requirement, had a
negl i gence standard, and a nore neasured version.

The governnent's construction of this act
throws that conprom se out of the wi ndow and rewites
the act as a one-sided in the governnent's favor when
what clearly happened in the |egislature was that a
bal ance was struck. Another thing about the |egislative
hi story. Both the House and Senate bills originally had
the term "actual damages” in there fromthe start, and

t hey both had "actual damages"” sinply as a counterpart
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to punitive damages. Again, another confirmtion.

Act ual danmges.

JUSTICE ALITO Well, suppose this were a
common | awsuit for slander per quod, and what was said
was that M. Cooper received Social Security disability
benefits. Now, he would -- and he clainms that causes
hi m great distress because of the extrinsic fact that he
was known to be a pilot, and therefore, people who --
who knew that he was flying around an airplane even
t hough he was so severely disabled that he was entitled
to get Social Security disability benefits, that would
danmage his reputation

Now, the damages that you're seeking, the
enotional distress that he allegedly incurred, what
woul d that be? Which -- under what category of damages
woul d that fall?

MR. CARDOZO. His -- his economc |oss would
be speci al damages.

JUSTICE ALITO. Then let's --

MR. CARDOZO  The damages he could prove --

JUSTICE ALITG  You don't claimany econonic
| oss there.

MR. CARDOZO. Right. The damages he coul d
prove woul d be actual danmmages.

JUSTI CE ALI TGO No. Under the -- woul d that
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be the termthat a court -- a comon | aw court woul d
use: actual damages? Wuldn't they ask whether the
damages to his reputation and the enotional distress
that he suffered therefromwere either -- wouldn't they
ask whet her that was special or general ?

MR. CARDOZO. Well, they could al so use
actual damages, because of course, in the Gertz case,
the Court --

JUSTICE ALITO No. Gertz cane after the
common law. Gertz was a nodification of the conmon | aw
VWhat would it be at common | aw?

MR. CARDOZO: At -- at common law, it would
be general damages, but --

JUSTI CE ALI TGO  CGeneral damages here are
excl uded by Congress, right?

MR. CARDOZO: They were referred for further
study, but what was authorized in the text, the
substantive provision, is actual damges, not speci al
damages.

| f Congress had wanted to peel off the whole
pi ece and require only economc |oss, the nore comon
and routine termof art that is used is special damages,
whi ch circles back to another inportant point --

JUSTI CE SCALI A: But -- but -- but elsewhere

in the statute, it's nmade very clear that Congress did
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not think it was authorizing general damages, right?
Because it set up this comm ssion to recomrend whet her
gener al damages shoul d be included. Now, what would be
t he purpose of that comm ssion if indeed actual damages
al ready included general damages?

MR. CARDOZO: It doesn't include general
danmages. They were called presuned damages. Presuned
damages. A substantial portion of the conpensation
ordinarily avail able would be peeled off under our
construction. And this was a distinction that actually
appeared in the Gertz case -- where it placed First
Amendment |imtations on recovery, the Court
di stingui shed between actual danmages -and presuned
danmages. So --

JUSTI CE SCALI A:  You -- you would say that

actual enotional damages are not -- are not general
danages?

MR. CARDOZO. | wouldn't say -- | would say
you could call them general damages. |In the context of

this act, what Congress does not choose speci al damages
as the termof what it's authorizing, and instead
chooses the broader term "actual damages."

JUSTI CE SCALI A No, but it -- it does use
the term "general danages,"” and nmakes very clear that it

doesn't think this statute covers general damages. So |
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think -- I think you have to argue that the term
"general damages"” includes only "presumed” enotiona

harm and not "proven" enotional harm

MR. CARDOZO: That -- that is exactly our
position.

JUSTI CE SCALI A:  Okay.

MR. CARDOZO  And the thing I would add to
that is general damages -- actual danages was in the
statute | ong before general danmages surfaced. It

appeared at the 11th hour, and Congress just said let's
send that off to the comm ssion. That's inportant to
keep in m nd, because it creates a huge question about
what Congress neant to peel off. There is no

expl anati on of general danmamges. It isn't defined. And
it arose at the 11th hour.

But the inportant thing is the termit kept
in the statute was not "special damages."” The term of
art that has a pecuniary limtation. It kept the
broader term "actual danages,” and the termit kept
aligns with its statenment of purpose, the breadth of the
wai ver of sovereign inmunity and a nonpecuni ary
expression -- a desire to protect nonpecuniary interests
that's throughout the act.

Let me wwap up with a couple of observations

here. Congress passed this act to restore the citizens'
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faith in their government, and it nmade a sol emm prom se
to the Anerican citizens that in cases of intentional
and willful violation, the United States shall be liable
for actual damages.

Today, the governnment is proposing that
"actual damages" be read in a way that renders this act
virtually irrelevant. That makes a nockery of that
solem prom se. To preserve the vitality of this act,
this Court need only give actual damages its nobst conmon
and ordi nary neaning: "proven, not presuned.”

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Feigin, you have five m nutes remaining.

REBUTTAL ARGUMENT OF ERIC-J. FEIG N

ON BEHALF OF THE PETI TI ONERS

MR. FEIG N:. Thank you, M. Chief Justice.

| just have a few points. First of all,
Respondent would |ike the Court | ook -- would like the
Court to look to, quote, "the common and ordi nary
meani ng" of actual damages, and asserts that the term
"actual damages" fits exactly here. But no court to
consider this issue has ever thought that the nmeani ng of
actual damages was plain. You have to | ook at the
cont ext .

And the context here includes the exclusion

of general danmages, which | think Respondent conceded
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when Justice Alito asked himthis question --
i ncl udes --

JUSTI CE SOTOMAYOR: Counsel, you seemto be
argui ng throughout that general damages neant actual
danmages, when general danamges, in my understandi ng,
meant two things: presuned and actual. So why is it
il1l1ogical for Congress to | ook at what general danages
meant, and pick the neaning that included proven
damages, actual ?

MR. FEIG N Well, Your Honor, | think if
you | ook at the sources cited in our brief, as well as
the sources cited in his brief -- in particular, I'd
refer you to the bl ock quote on page -22, "general
danmages,” that term nost typically refers to a class or
a type of damages that could be presumed but could al so
be proven.

And when they are proven -- and | think
Respondent effectively conceded this -- they remain
general damages. And because Congress decided to think
about general damages | ater, because that would have
been such a great expansion of the waiver of sovereign
i munity, | don't think the act should be construed to
all ow those type of enotional distress damages.

Now, Respondent would like to --

JUSTI CE SOTOVAYOR: I"mstill confused.
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General damages nmeant presumed or actual. Congress says
we don't want general damages because it includes
presuned. So we are going to use the word "actual ."

How do you get fromthat that Congress neant "only
pecuniary"? | mean, that has its -- why didn't they

just use that? Instead of "actual damages," why didn't

they just say "pecuniary damages," if that's what they
I nt ended?

MR. FEIG N. Your Honor, | think that's
essentially Respondent's argunent. He wants to fault

Congress for not using the specific term "speci al
danmages.” But | think that flips the canon of
I nterpreting waivers of sovereign inmunity on its head,
and requires Congress to unanbi guously not waive its
sovereign immunity, when in fact, what | think the Court
does is precisely the opposite.

| also think, Justice Breyer, addressing the
Privacy Protection Study Comm ssion, the conm ssion
i ncluded two of the Congressnmen who sponsored the
Privacy Act. It agreed with our reading, the reading
that we are offering here, of what both actual damages
mean and what general damages nmean. And -- and not only
do they agree with that, but there is a statenent in the
| egi sl ative history that adopts our definition, too,

that's di scussed in our brief.
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Now, | think what Respondent essentially
wants the Court to do here is to adopt the
recommendati on of the Privacy Protection Study
Comm ssion that the act be expanded to allow both
speci al and general damages, in which case, enotional
di stress awards woul d be allowed. Now, there nmay be
sone good policy argunents for that, as the Privacy
Protection Study Conm ssion said, but the judicial
restraint that is enbodied in the sovereign i munity
canon | think conpels the Court not to get out ahead of
Congress on this issue.

Congress didn't provide enotional distress
awards when it passed the act in 1974, it never anended
the act to include them and the act does not provide
for them

JUSTI CE BREYER: At conmon law, if you have
a mnute.

Suppose a plaintiff proved that this
particul ar violation of privacy was so terrible he was
in bed for a week, he couldn't go to his famly's
weddi ng. | nean, the absolute -- the clearest possible
proof. Now, would that have been consi dered genera
damages or not? It wasn't presunmed. It wasn't

specul ative. It wasn't anything. |It's absolute -- tied
up.
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Woul d that have been consi dered genera
danmages, or would it have been consi dered speci al
damages?

MR. FEIG N: Enotional distress, even
physi cal synptonms of enotional distress, are general
damages.

JUSTI CE BREYER: No nmatter how well proved.
No matter how clearly proved.

MR. FEIGN. No matter how they're proved,
did you say?

JUSTI CE BREYER: No matter how clearly they
are proved.

MR. FEIG N That's correct, Your Honor.
They' re general damages.

JUSTI CE BREYER: And -- and to verify that,
| 1 ook at what definition where?

MR. FEIG N. First of all, Your Honor, you
can | ook at page 139 of the Dobbs treatise, which is
cited in our brief, which very clearly defines general
danmages in that fashion. Also, if you |ook at the
second restatenment, section 621 and 623, they define
general -- they define general damages and enotiona
di stress damages in this context only by reference to
proven danmages.

Thank you.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Counsel
The case is submtted.
(Wher eupon, at 12:07 p.m, the case in the

above-entitled matter was subnmtted.)

Alderson Reporting Company



Officia - Subject to Final Review

53
A 50:14,14 affirm 24:25 25.7 | analog 14:2 asserts 47:19
ability 29:15 actionable4:10 | agencies3:21,23 | analogize 35:11 | assign 18:9
able35:17 actions 35:16 41 20:11 analogous 33:16 | assigned6:13
above-entitled | actual 6:22 7:1,5 | agency 3:20 analogue 20:17 12:8
1:12 52:5 7:6,7,11,14,15 33:24,24 34:13 | analysis 32:2 Assistant 1:16
absolute 50:21 7:18,21,24 81 36:23 answer 42:8,10 | assume 22:17
50:24 8:16 9:12 10:15 | ago 40:4 anxious 4:22 42:1
Absolutely 41:8 10:18,23,23,24 | agree 27:4 30:12 | anybody 10:8 assumed 9:24
abstract 7:20,20 11:2,2,7,12,20 49:23 254 10:1
38:18 12:5,12,17,18 | agreed49:20 Apart 29:24 assuming 42:4
access 25:24 13:14 14:5,9,23 | agrees11:17,23 | appeals 13:8 assumption 9:6
accurate31:13 17:319:3,5 ahead 50:10 239,13 attend 4:25
acknowledge 24:12,18 26:19 | airplane 43:9 appear 37:23 authorized20:4
31:18 38:25 26:22 27:13,14 | AL 14 APPEARANC... | 32:1942:15
39:3 28:3,8,9,13,21 | aligned37:9 1:15 44:17
act 3:14,16,21 28:22,25 29:21 | aligns 32:20,21 | appeared45:11 | authorizing 45:1
49,2355,8,12 31:14,19,20 38:6 46:20 46:10 45:21
6:4,7,9,12,13 32:4 33:16 37:6 | Alito24:23 25:17 | appears 24:19 available 4:3
6:15,18,21 7:16 | 37:19383,14 27:4,11,15,19 26:23 21:6 45.9
7:2582,8 12:2 38:19 39:18,20 27:23287,19 |appendix21:17 |average10:12
12:6,8,10,13 39:21,25 40:3 43:3,19,21,25 329 Aviation 1:3 34
12:2513:1,6,11 | 40:1441:1025 | 44:9,14481 applies25:14 avoid 38:10
13:13,18,18,19 42:2,24,25 432 | allege 7:13 25:17 | arena-26:25 award 6:8,10
13:21,22,25 43:24 44:2,7,18 | allegedly 43:14 29:13 10:1,12,19
14:2,11,14,16 454,13,16,22 |allow3:1212:22 | argue 46:1 15:13,1317:14
14:18 15:3 46:8,19 47:4,6 27:5,9 285 argued9:2 181
16:25 17:7,12 47:9,19,20,22 29:6 48:2350:4 | arguing 15:5 awarded8:25
17:20,23,23 48:4,6,9 49:1,3 | allowed50:6 48:4 13:21
18:8,11,17,21 496,21 allowing 13:23 argument 1:13 awards 5:10
19:22,22.23 act's24:17 13:24 2:2,5,834,7 12:18 14:12
20:5,8 21:2,5 add 30:16 39:15 | altogether 26:14 24:8 26:16 16:20 19:21
21:16 22:3.4,9 39:24 46:7 ambiguity 13:14 29:19 389,15 36:13,16 50:6
22:16,21 23:21 | additional 10:20 19:330:1732:3 | 40:2241:4 50:13
24:14,16 259 | addressing49:17| 38:17 47:1349:10 aware 17:16
25:14 26:18 adequately 20:9 | ambiguous 7:8 arguments 9.6 33:10 36:12,14
27:4.9 28:12,15 | Adminigtration 10:25 38:11,22 18:6 50:7 aml1432
30:7,13,2131:6 | 133549204 | ambiguoudy arises25.8
34:18,25 35:8 | Adminigtrative 19:20 22:18 arose46:15 B
35:17,25 36:2 22:16 amended50:13 | arrived32:4 B 88
37:1338:6,8,19 | admitted 36:1 Amendment art 16:24 26:24 | back 41:9 44:23
40:24 413 adopt 19:1550:2 | 45:12 44:22 46:18 background
42:1313,18.20 | adopted17:18 | amendments Article 8:13 41:22 42:11
45:20 46:23,25 | adopts 49:24 18:16 asked7:1848:1 | balance24:5
476,8 480> |adverse87,11 |American47:2 | asking 9.5 30:1 42:22
49:20 50:4,13 8:12,15 amount 10:11 41:14 bank 36:24

Alderson Reporting Company



Official - Subject to Final Review

54
bar 22:23 46:19 472 436 24:16,19 26:22
based 21:2 36:13 | brought 35:16 category 21:4 clarify 39:13 27:2,6,8 29:14
bed50:20 37:22 27:3 32:18 34:8 | class48:14 30:25 34:1
Beginning 26:21 | business5:19 37:14,20,22 classified10:21 35:12 37:5
behalf 1:18,20 43:15 23:22 41:22 422511
24,7,10 3.8 C causation 25:8 clear 8:14 11:13 43:4 44:1,10,10
24:9 47:14 C2131 cause 26:8 12:20 19:9 44:11,12,21
believe 8:10 Californial:19 | caused335 31:20,22,25 47:9,18 50:16
23:16 call 34:2045:19 | causes5:1 43:6 326,841:14 | community 37:4
believes4:8 called36:22 37:5 | cautious 17:22 44:2545:24 | comparable 4:18
benefits 20:9 457 caveat 13:10 clearer 41:6 56
436,11 canon19:13 CAWTHON 1.7 |clearest50:21 | compels 3:23
beyond 3:16 34:1 | 49:1250:10 | certain 13:23 clearly 3:15 50:10
big 9.9 41:2 Cardozo 1:1926 | 39:23 21:17 42:21 compensable
bill 8:23 247,810 257 | certainly 20:16 51:8,11,19 5:10 17:25 34:6
bills 42:23 26:327:7,1318 | 40:23 client 24:24 compensated
Birdsall 40:3 21:22,25 2811 | Chao35:23 codification 15:3
bit 8:18 30:16 28:2429:4,9,13 | characterization | 21:18 compensation
339 29:24302,515| 3815 codifying 8:13 6:19 40:20 45:8
Black's 24:20 31:5,9321 Chief33,924:6 | collect 3:23 complaining 7:19
26:2331:13,16 | 338,18347.23| 24:1040:22 collection3:19 | component 15:5
40:2 35:19 36:6,10 47:11,15521 | come 29:11 15:7
block 48:13 36:14,1821 | chilling 30:23 35:25 compromise
borrow16:23 38:16 39:10,12 | choose 45:20 comes 34:4 42:14,19
breadth 37:11 41:843:17,20 | chooses25:15 | coming 18:13 conceded47:25
46:20 43:23 44:6,12 45:22 36:6 48:18
Breyer 29:18 44:16 456,18 | chunk 41:2 commission 6:14 | concer ned40:25
30:1,4,1131:3 | 4647 circles41:9 6:16,20 1229 | concerns 18:3
31:8 32:2333:8 | carry 24:17 44:23 18:9,13,16,17 | concession 38:10
33:14,20 49:17 | carved29:15 Circuit 24:25 18:20,23 19:1,5 | concluded20:1,6
50:16 51:7,11 | carves13:19 35:2136:5,5,7 | 19:929:20 30:6 | conclusion 13:9
51:15 case 34 4:10 367,22 30:13,14,17 30:10 324
brief8:19,20,22 | 7111319 circuits 35:23 31:17452,4 | concrete 17:14
95,1911:1,19 | 19:2520:2023 | gite 11:1 46:1149:1818 | 226
11:2014:7 161 | 20:2524:25 cited48:11,12 50:4,8 conduct 5:1
16:319:6 48:11 | 26:1012281 51:19 committed 26:2 17:24. 22:24
48:12 49:25 29:2 36:6,14,22 | (itizens 46:25 common 3:17 235
51:19 40:341:21,21 472 4:1156,8,9,13 | confer 8:11
briefing 31:15 447 45:11 305 | civil 17:7 5:17 6:2 824 | confirmation
bring 20:7 52:3,4 claim11:25 9:11,20,24 104 | 431
broad 19:23 cases10:3,411:11 | 20:151921:1 11:11 14:9 conflicts 32:17
41:18 11:5,10,11 26:13 43:21 15:10,13,23 confronted 25:19
broader 5:12 13:2321:4 daiming 25:1,3 16:317:9,11,25 | 26:1
17:321:2336:1 | 2315271620 | daims 3:13 19:8 20:17 21:3 | confused 8:19
42:14 45:22 31134837122 | 12:21,22 212 21:18,24,25 48:25

Alderson Reporting Company



Official - Subject to Final Review

55
confusing 9:15 15:17 16:23 covered 34:25 22:21 23.7,8 40:16
Congress3:11 32:5,6,8 38:19 | covering 34:24 24:13,18,21,24 | defamation
44,13,23516 | 41:2545:19 covers 20:24 25:1,2,4,9 15:24 16:3,23
5:21 67,9 127 47:23,24 51:23 34:21 45:25 26:19,20,22,25 17:8,10,16 19:8
14:13,17 16:22 | contexts 8.2 crafting 17:12 27:3,6,8,11,15 27.16,20
17:11,16,17,21 | 38:20 39:23 creates32:21 27:20,20,21,24 | defer 18:8
18:2,21 19:20 | contract 40:12 46:12 28:2,4,6,8,9,10 | define 36:16
20:1421:9,10 | contrary 31:18 | credit 12:13,25 28:21,22,23,23 | 51:21,22
22:17 233 4257 135,11,13,18 28:25,2529:6 | defined 16:23
24:13 27:1 28:3 | control 13:16 13:21,22,25 29:11,14,21 31:14 46:14
28:14 30:18 conviction 22:8 14:15 339 31:14,19,21 defines31:13
31:2,532:10,19| 253 criminal 22:8 32:5,12,16,16 51:19
35:7 37:12 Cooper 1.7 35 25:2 26:1 37:5 32:18 334,16 | definition9:24
41:12,21,23,25 | 25:13,18435 | critical 32:1 35:24 37:7,19 11:17,20 125
44:15,20,25 Cooper's32:20 | crystal 32:6 37:21 38:3,12 15:10,15 16:18
45:20 46:10,13 | 37:10 cut 317 38:14,19 39:7 28:8,9 38:14
46:2548:7,19 |core 6.6 cuts40:25 39:17,18,25 39:2140:2,2
491,4,11,14 | correct 9:20 40:3,5,14,16 49:24 51:16
50:11,12 15:15 27:21,22 D 40:2541:2,16 | definitions 31:12
Congressmen 51:13 D31 41:25 42:2,15 31:1540:1
49:19 costs 4:21 damage 9:16 42:24,25 43:1,2 | degree 22:19
Congress's counsel 24:6 11:214:23 43:13,15,1820 | 25:22
41:22 47:11 483521 | 36:134312 43:23,24 44:2,3 | deliberately
conjectural 29:6 | 52:2 damages4:6,16 | 44:7,13,14,18 | 20:23
29:11 counter part 4255151523 | 44:19,22 45:1,3 | demonstrated
consider 47:21 42:25 6:3,16,22,23 454,577,813 | 147
consider ed 31:24 | couple 46:24 7:7,1681,416 | 4514,16,17,19 | demonstrates
50:2251:1,2 | course26:22 821222591 | 4520222425 | 69
congtitute 22:4 3321392447 | 9310,19,20 46:2,8,8,9,14 | deny 39:8
constituted21:4 | court 1:1,133:10 | 9:21.22,2510:2 |  46:17,19 47:4,6 | depart 41:24
constitutes34:14 |  4:8 8:12 9:22 10:7,22,23,24 | 47:9,19,20,22 | departed42:4
congtitutional 14:8 175,15 11:2,7,12,17 47:2548455 | Department 1:17
30:24 19:15,18 20:1 11:20,22,2223 | 48791415 | depend 18:22
construction 22:1124:11,18 | 112512146 | 48:19,20,23 derived8:23
30:932:21356 | 2521371724 | 127111317 49:1,2,6,7,12 | describe 7:3
36:2 37:10,14 39:15,23 40:2 12:19133,14 49:21,22 50:5 12:15
38:2242:11,18 | 4011144118 | 1320202425 | 50:20351:2.3,6 | described5:7
45:10 45:12 47:9,17 1459151012 | 51:14,20,22,23 | 812,20 28:16
construe 19:14 47:18,20 49:15 | 15:1517,20 51:24 358
construed48:22 | 50:2,10 16:4,5,5,6,8,10 | deal 17:24 23:14 | deserve 185
contained34:17 | courts13:8 19:14 | 16:11,12,12,19 | decide 18:17 desire 46:22
contains 22:7 23:9,13,13,20 16:20,24 17:3,4 | decided6:11 detailed 3:18
contents 22:9 29:5,5,8 17:141820,22 | 187 19:20 21:14 34:16
context 7:.25 81 | court's 24:4 19:4,5,7,24 22:18 48:19 details 35:2
12:17,2314:15 | 40:10 20:16 21:7 deconstruction | determination

Alderson Reporting Company



Official - Subject to Final Review

56
26:11 45:13 eating 10:16 enforcement-r... | expansion48:21
determine 6:17 | distress3:13 economic 26:25 20:2 expansive 4.6
10:17 4:12,195:2,10 27:3 37:21 38:1 | English40:1 expect 37:23
determines 6:8,10,20 74,9 | 387 40:20 entirely 30:10 expenses 14:22
37:17,25 9:12,1310:6,18 | 43:17,21 44:21 | entitled12:2 14:2515:1,7
dictionary 24:20 10:21,2512:3 | effect 87,11,12 15:12 16:8 explain 11:15
26:23 31:12,13 12:18,21 134 81530:2336:3 | 43.10 explanation
difference 9:10 14:12,16 15:2,5 | effectively 48:18 | equitable 22:16 46:14
15:19 15:6,8,12 16:13 | either 6:3 44:4 ERIC 1:16 23,9 | explicitly 35:12
different 9.4 16:19181,5 embarrasses51 | 3747:13 expose 4:5 22:20
10:14 282 344 | 19:21 20:16 embarrassng ESQ1:16,19 23 | exposed19:23
34.22 38:20,20 21:7,11 22:20 20:22 25:16 26,9 26:2
38:24 25:11,18,22,25 | 352 essentially 49:10 | express27:2
differently 16:15 | 26:5,7,13,15 embarrassment 50:1 expressed 39:14
difficulty 7:23 33:13 34:6,19 4:20 5:20 establish31:22 40:6
dignitary 6:1825 | 35:13 36:11 embodied19:13 33:2335:18 expr ession 46:22
13:316:13 37:1,4 42:3 50:9 established expressly 38:12
direction42:6,7 437,14 44:3 Embracing 24:12 | 30:2041:24 extending 17:22
directly 32:17 48:2350:6,12 |emerged42:14 |estimation31:21 | extent 10:5 12:1
disability 20:9 51:4,5,23 emotional 3:13 | ET 14 16:17 23:17
435,11 distressed4:21 4:11,18 5:10 Everybody 11:23 | extreme 37:1
disabled43:10 | district 48 20:1 6:8,10,20 7:4,8 | evidence 10:5 extrinsic43:7
disagree54 23:13 912,13 105,18 | 19:2.29:16
disagreeing divides11:21 10:21,2511:13 | 30:25 F
16:17 Dobbs 51:18 12:3,18,21 eviscer ates FAA 255,23
disallows 33:11 | doctrine 39:13 14:12,16 1525 | 40:17 faced17:11
disclose20:10 | documented 15:6,8 16:12,19 | exactly 38:5 fact 5:11 14:11
disclosed22:10 | 14:21,25 18:1,5 19:21 41:11 46:4 14:1520:4
23:24 Doe8122092 | 20:1621:7,10 | 47:20 25:1926:1,9
disclosure 20:2 9:19,2317:6,16 | 22:20 25:2,3,10 | example 3:21 437 49:15
22:1,3 23:25 35:22 25:18 26:5,7,13 | 10:5 22:6 23:23 | failed34:15,16
disclosure-rela... | Doe's 26:1229:2 |  26:14 33:13 26:5 34:25 fair 12:13,25
5:11 21:23 doing 34:10,14 34:4,5,19 35:13 | excluded44:15 135,11,13,17
discussed49:25 | 35:10 36:1137:1,3 | excluson18:22 | 13:21,2225
discussing 14:4 | door 19:21 307 4234314 | 4724 14:1538:15
discussion 26:17 | doubt 41:19 44:3 45:16 462 | exclusively 11:3 | 421
disharmony draw30:9 46:3 48:23 505 | exist 4:16 fairly 32:8
32:2137:10 | dual 40:10 50:12 51:4,5,22 | existed5:8 faith47:1
dispute 15:16 | D.C 1:9,17 enacted 6:21 existence 35:25 | fall 43:16
disregard 25:24 18:21 31:6 exists 18:15 false20:21
dissemination E enactment 29:25 | expand 39:24 | falsely 36:24
3:19 e2l 31,1 24:1 encompasses 40:11 fam”y 353
distinction 13:17 | €arlier 8:20 9:22 expanded6:16 | family’s 50:20
45:10 3116 enfor cement 6:18 12:10 50:4 | far 3:1633:11
distinguished | €arly 36:10 20:11 expanding 30:19 | 34136:14214

Alderson Reporting Company



Official - Subject to Final Review

57
fault 41:12 49:10 | followed 25:11 44:10 45:11 H humiliating
favor 42:20 following 8:21 Ginsburg 4:13 half 15:13 25:16 35:3
Federal 1:334 | footnote 11:18 54,14 6:24 73 | happened26:11 | humiliation4:20

3:20 20:5,7 footnotes11:1 7:10,13,17 83 20:2 42:21 52075
21:1,15,19 14:8 89,17 94 happening 2319 |
22:13,1523:15 | forbids 3:21 12:12 13:2 14:4 | happy 10:7 :
29:7 36:23 form20:1524:15 | 183122018 |pgme25917 |'deassls
feel 26:1 31:7 33.17 218212222 | 1031111313 | 11813
Feigin 1:16 23,9 | 4021 2512 111824 12:3 | lIness14:21
36795361 |forms20:82421 |givel0:820:15 | 131615211 |'Hodical 487
72,6121522 | 3917 2262418339 | 151821 167 | |llustrates19:25
86,1098,17 | four 26:18 34:1239:25 16:11.2117:19 | 1925
10:1911:10 Francisco 1:19 479 19:10 24:15,22 immunity 3:12
12:14 137 14:6 | friends 35:3 given5:22338 | 3173443518 | 1219211915
14:2415:6,14 | front 35:3 gives31:15 30.81840:21 | SLh243rl2
15:2316:2,16 | further6:20 27:9 | go42:9 50:20 4633 39:3,5,13 40:6
17:1,5 18:18 39:4 44:16 goes 33:25 harms 6:19 118 | 409 4L.7 46:21
20:25 21:12,22 going 5:1819,22 | 11:8,14 48:22 49:13,15
23147:12,13 G 13:2022:11,19 | head 49:13 509
471154810 | 93188 28445372 |hear3326:16 | 'MPact4:245:17
49.951:4,9,13 | general 117 41594211 |nhdd133458 |. >2L
51:17 6:16 8:21,22,24 | 493 helpful 333 !mpl!clauon 40:7
fell 28:10 9:3,19,21,22 good 14:2 17:21 high 22:22 36:19 !mpI|C|tIy 11:16
Fifth35:2136:4 | 92510221 20193524 | highest36:21 | 'MPportant 21:25
36:7,22 11:17,22 1247 | 507 history 1224 |, %42346:11,16
figure 17:13 12:11 13:19 gover nment 6:4 15:20 18:14 impose 3:17
figures36:17,20 | 165121819 |\ 192420711 | 4213234924 | 21142318
filled20:8 1822237216 | 20:152021:7 | hold 32:11 imposing 35:8
find 23:14,22 27:11,14,1520 | 21:1922:7 hole 387 incdlude 7:8 10:24
26:12 29:1 27:23288,10 | 2315242 Honor 61726 | 1261117
findings 28:14 28:21,23 33:11 25:15 31:10 7:22 9817 14:12,16 45:6
firt536:184 | 4451314451 32.2133.25 101911:15 | 2014
18:19 19:1 45:3,5,6,16,19 35:22 36:1 1214 137 146 included42:2
21:10 233 4524254628 | 38:1739.1,4 1424151623 | 4235488
36:1045:11 469,1447:25 | 409134715 | 162161715 | 919
47:16 51:17 48:4,5,7,13,19 gover nment's 18:19 20:25 includes 16:19
fits41:1047:20 | 48:204912221 2412 29:19 211322232 | 2894624724
five36:1947:12 | S05225L15 | 35637:13415 | 39104810 | 402492
flexibility 23:14 51:14,19,22,22 42:18,20 49:9 51:13,17 !ndudlng 11:18
flips 49:12 generally 239 | great 17:24 Honor's8:6 increased10:11
flows 385 General's8:20 23:14 43:7 hope 9:17 !ncur r_ed43: 14
flying 43:9 generous 517 48:21 hour 46:10,15 | Incursions 34:21
focus 5:11 genuine 32:3 gross23:12 house 35:4 42:23 !nd_lcgtlon 41:23
follow34:16 34:20,20 guess 9:14 32:24 | hyge 46:12 individual 3:22
41:24 Gertz9:11 44:7,9 g)of 37:13 humiliates5:1 3:24,24 4.1

Alderson Reporting Company



Official - Subject to Final Review

58

28:16 35:10 inter pretation 24:6,10,23 L limitation 17:18
individuals 24:13 | 13:15 25:12,17 2624 | |anguage 37:11 | 234.5,1837:23
infliction4:18 interpreted6:22 | 27:4,11,15,19 41:18 46:18
information3:22 | 195 27:23287,19 | |arge65 22:2 limitations 45:12

3:234:1,220:3 | interpreting 29:3,5,10,18 launderer 36:25 | limited11:8,24

20:10,21,22 49:13 30:1,41131:3 ||aw3174:1156 | 13:1515:18

22:2,5,7,11 introduce 10:4 31:8,10 32:23 589131762 | 16:6,2019:10

23:24 24:2 invason4:1556 | 33:8,14,20,21 8:24 9:11,21,24 | lines32:15

33:24 36:24 58,9,138:24 34:11 35:15 10:4 11:11 14:9 | lingo 35:11
initial 6:11 10:8 14:2021:4 | 36:4,9,12,16 15:11,13,24 liquidated24:21
injured9:7 21:18,24,25 36:19389,24 | 1791125198| 3917
injuries17:13 331,13 34:15 39:11 40:22 20:2,11,17 21:2 | little 8:18 30:16

21:11 30:22 35:12 43:3,19,21,25 21:3,18,24,25 33:9
injury 414 71,3 | invasions 6:4 44:9,14,24 22:14,15 24:16 | long 36:9 46:9

745,7,11,14 |irrelevant 47:7 45:15,23 46:6 24:20 26:23 look 10:17 11:18

718212484 |isue119187,8 | 47:11,15481,3| 276.829:14 21:22 23:20

8593,10,12 18:20 47:21 48:25 49:17 30:25 31:13 28:14 357

9:14,1510:15 | 50:11 50:16517,11 | 341101521 | 37:11385429

10:18,24 26:6 51:15 52:1 351221402 | 47:17,1822
inquiry 12:16 J justify 17:14 41:22 42:2511 | 487,1151:16
instances14:19 |J 11623937 | juxtaposition 441101011 | 51:1820

184 4713 27:14 44125016 | looked11:4
instructed29:12 | Jacobs 36:23 laws 913 32:25 | looking 21:15
intangible 30:22 | j0026:6,7,7 35:5 K U5 22:12
intended3;11  |]udge26:10,12 | keep46:12 lawsit 16:3 43:4 | 10se 26:6

16:25 49:8 291 keeping 3:22 leak 35:1 l0ss5:19,19 267
intends 41:23 | judges26:4,9 27:13 leaked 36:23 26:25 30:23
intent 39:16 judgments6:5 | KENNEDY14:3 || 0 ac g 37:6 38:1 40:20

41:10,19 judicial 19:13 14:1929:3,510 | | caves40:17 43:17,22 44:21
intentional 4:6 508 339 left 27:04 281 | l0sses 15:22

4:1822:24 234 |Juries10:17.26:9 | kept 46:16,18,19 || i ting 41:01 | lost 14:22 3514

23:10,14,17,23 | 29:10 kind 5:16 12:25 legisiative 12:24

23:95 24:3 34:9 | jury 29:12 26:3 34:14 19-13.99 49:94 _ M

34:24 37:15,18 | Justice 1:17 3:3 35:12 legisl aIl’Jr e 42-21 | Maintenance

37:24,2540:18 | 394:1353,14 | kinds 20:21 let's 7:10 20:19 3:19

42:16 47-2 6:247:3,10,13 | knew31:2,5 20:23 43:19 majority 37:2
intentionally 7:17 83,9,17 34:10439 46:10 making 6:14

34:16 8:1894,9 know4:2512:5 | s ability 17:22 11:13 26:11
interest 6:25 10:14 11:4 21:15 32:24 1810 236 34:13

134 1212132143 | 33223714 | 351, material 33:22
interesting 27:25 | 144191549 | 331418343 | .0 0. matter 1:12 51:7
interests30:20 | 1519251614 | 34123811 3212 3719 51:8,9,11 52:5

46:22 16:22 17:2 18:3 | knowing 25:23 473 mean 4:17,25 7:4
I nter net 22:12 18:3,1220:18 | known 43:8 lifting 38:18 8:16 11:3 12:13
interpret23:10 | 21:8,2122:22 lightly 44 132,35 14:10

Alderson Reporting Company



Official - Subject to Final Review

59
14:13,17 18:14 | money 36:25 32:18 page 22 11:19 5:22,24 10:12
18:15194 month 35:4 novel 4.7 11:1919:10 10:13,20 20:23
21:10 24:13 Morisette 41:20 | November 1:10 32:948:13 22:4 25:14
31:4,7 33:25 42:6,12 number 33:10 51:18 personal 22:2
37:20 38:20 multiple 13:7 pages21:16 28:16
41:1 4952222 | 41:18 O 30:18,19 pervasive 3:18
50:21 02131 pain 30:22 31:3,4 | petition 21:17
meaning 7:16,24 N obligation40:10 | paragraphs 30:6 | Petitioner 26:12
881314173 |N21131 observations part 30:24 29:2
24:19 26:22 name 39:1 46:24 particular 11:7 | Petitioners 1.5
32:4 4011 47:10 | Narrow34:3 obtain 22:10 335 48:12 1:18 24,10 38
47:19,21 48:8 | narrower 13:15 obvious 29:24 50:19 4714
meaningful 36:3 | 19:16,16 occur 321215 | particularly 10:9 | phrase38:19
means 14:5,5 narrowing 38:2 32:1741:17 10:10 14:2 39:19
18:14,17 26:19 | harrowly 19:15 | odd 16:22 22:1341:14 | physical 51:5
28:1331:21 natural 38:4 offering11:21 | pass21:9 picayune 35:9
38:339:20,20 | naturally 25:25 49:21 passed4:14 6:12 | pick 48:8
39:2241:12 | nature4:2411:8 | official 20:21 21:1224:16 | picking 41:12
meant 27:1 40:15 | 11:926:14 Okay 30:11 36:7 46:25 picky 34:2,2,17
46:13484,6,8 | 28:1829:14 33:20 46:6 50:13 34:17
49:1,4 necessarily omission20:14 | pays 65 piece 44:21
measured42:17 | 20:14 once 15:2116:6 | peculiar 40:15 | pilot 25:6 43:8
medical 14:22,25 | need24:1839:24 |  31:21,22 pecuniary 4:16 | place 10:1 21:10
15:7 20:3 41:6 429479 |one-sided42:20 | 4:25516,19,23 | 385 42:13
meet 22:23 needs 39:25 open19:21 6:3,511:3,89 |placed45:11
member 37:4 negligence 22:25 | Oper ation 256 11:24 13:16 plain 7:24 47:22
mental 5:1 13:4 23:12 42:17 opinion 29:23 15:2,11,18,21 | plaintiff 7:11
15:12 31:4 33:4 | heither 40:12 30:14 16:6,11,21 8:15,16 10:4
33:1236:13 nervous 4:22 opposed7:19 17:19 19:10 16:7,9 21:1,6
mentioned 14:1 10:16 3420 35:1837:6 397 | 221,15,23,23
mentions 40:10 | hever410,11 | opposite 49:16 39:22 46:18 23:23 35:17
millions 3:20 40:9 50:13 oral 1:122:2,5 49:5,7 38:1 50:18
mind 46:12 nevertheless 37248 peel 44:20 46:13 | plaintiffs 18:4
minus 28:23 20:6 ordinarily 425 | peeled27:9,12 23:20 37:14
minute 50:17 new3:18 19:24 459 459 plaintiff's 5:24
minutes47:12 | Ninth24:2536:5 | ordinary 24:19 | peg38:7 17:13 23:19
mission 6:17 36:7 39:2140:1 people 40:17 plausible 19:18
mockery 477 | honpecuniary 47:10,18 42:1 438 please 3:10
modest 37:2 97 15:2228:18 | originally 42:23 | percentage 24:11
modification 46:21,22 ought 6:18 35:16 pocket 35:5
44:10 Nordic 19:18 out-of-pocket | perfectly 38:4 | point 12:15 30:3
modify 38:16 normally 30:8 4215181425 | permission24:4 | 35:2438:25
Molzof 41:21 norms 41:24 5 permissive 13:23 | 40:9 41:5,9
42:6,12 notable 32:14 : permitted15:22 | 44:23
moment 36:22 | notion30:18 P31 person4:195:18 | pointed25:12

Alderson Reporting Company



Official - Subject to Final Review

60
26:24 47:10486,15 |proof91,1210:3 | 34:2341:16 range 34:24
points18:1823:1 | 49:1,3 50:23 10:20 24:22 44:18 ratchet 22:19
33:2537:9,9 presuming 9:14 28:4 29:17 provisons 23:21 | RAYMOND
42:12 47:16 pretty 22:22 3711 | 36:13 39:18 proviso30:16 1:19 2.6 24:8
policy 50:7 prevented34:10 | 50:22 proximate 25:8 | reaching 4.24
portion45:8 pre-existing 3:17 | proposing 47:5 26.8 read 9.5 39:15
position 12:15 primarily 28:18 | propostion psychosomatic 39:24 47:6
28:24 38:11 primary 24.15 30:25 14:21 reading 19:12,16
465 31.7 40:20 prosecution public22:2 33:23 | 19:17 49:20,20
possibilities prime 4:16 2511 34:13 36:3 real 39:20
40:14 prior 21:5 35:22 | protect 24:14 publicly 4:2 really 11:6 22:18
possibility 6:10 | privacy 3:13,17 46:22 published20:5 34:2 40:15,25
possible 50:21 4:9,1555,6,7,9 | protection3:17 | punitive 13:24 41:2,6
possibly 32:24 59,12,1364,4 | 6:14129 189 23.8 24:21 reason 17:9,21
post 29:25 6:7,14,20 7:16 18:20,2319:1,4 | 39:1742:15 19:11 20:13
post-legidative 7:2581,24 19.921:330:21 | 431 22:17
18:14 10:9 12.8,8 30:24 49:18 purpose 30:8 reasonable
potentially 22:12 13:1,18,1914:2 | 50:3,8 32:10,11,15,19 19:12,17
practicable 3:24 14:11,14,18,20 | protections 34:2 41:15 454 reasons 14:1
practice 23:13 15:3 16:25 17:7 | protective 24:17 46:20 REBUTTAL 2.8
23:20 17:12,20,23,23 | prove 9:13124 | purposes13:9 47:13
precise11:6 18:8,9,12,20 15:21 16:7,9 20:12 24:17 recall 31:15
precisely 19:6 18:23,2519:.4,8 | 221,2424:1 28:15 37:1341:20
32:1539:19 19:22,22 20:4,8 | 28:2543:20,24 | p.m52:4 receive 10:13,20
40:24 41:13 21:3,5,5,18,24 | proved15:11 19:1
49:16 21:2522:39,21 | 50:1851:7,8,9 Q received43:5
premise5:5 23:21 28:17 51:12 question4555 | recites28:14
prescriptions 29:2030:13,14 | proven9:10 6:6 7.2384,6 32:10
34:17 30:117,2131:1 | 10:17,2511:18 | 94181022 | recklessness
present 29:16 32:8 33:1,13 24:20 26:19 12:2324:24 23:11
preserve 47:8 34:2,5,15,18 28:1332:16 258 3422 recognized9:22
presdent 36:25 | 34:2135:110,13 | 38:4,6 404 38:2546:12 17:6 18:2,6
press35:236:24 | 35:1740:21,24 | 41:10,13 46:3 481 24:16 36:11
presumably 27:1 | 41:2542:3 47:1048:8,16 | questioning 13:9 | recommend 45:2
presume 10:12 49:182050:3,7 | 48175124 | Quite15:1419:22 | r ecommendation
28529.4,14,16 | 50:19 provide 6:16,18 | 344 6:15 12:9 18:10
presumed8:25 | private 22:2,5 23:7 334 50:12 | quod 16:4 17:8 50:3
9.3,10,16,20 | problem17:11 50:14 17:10,17434 | record 22:7,10
9:23,25 10:7 17:17 28:7 provided6:8,21 | quote8:2547:18 | recor dkeeping
24:20 26:19 Procedure 22:16 | provides23:13 4813 47 21:15
27:8,828:13 | produce 37:10 33:24 quoting 8:22 records 3:20
32:16 384,6 40:16 providing 6:10 R 22:11 255,19
39:16 40:4,5 produces 26.7 provison5:12 : 25:24
41:10,13 45:7,7 | program 25:6 823177 21:23 | R3L recover 16:10,12
45:13 46:2 promised7:1,8 | 329,11,20 336 | aised18:4 21:6 25:10

Alderson Reporting Company



Official - Subject to Final Review

61
28:21,21 37:16 | reputation10:9 |revealed36:23 | SCALIA3L:10 | severely 43:10
recoverable 30:2343:12 rewrites42:19 33:21 34:11 shaming 35:2
28:22,2535:14 | 443 right 5:22 7:20 36:4,9 38:24 show23:24 35:24
recovered16:5 |reputational 6:19 | 27:12,13,17 39:11 44:24 showing 17:19
recovery 4:12 require 3:25 28:15,16,18,20 | 45:15,2346:6 | shows 19:16
1221522169 | 15:2023:11 28:21 29:22 scheme 13:23 31:20
1852319275 | 2843322425 | 30:113L5 17:8 42:15 sde 37:11 40:8
29:6 30:21 44:21 34:11 43:23 scope 17:22 sides18:6,7
33:1245:12 required3:14 44:15 451 18:10 31:24,25 | dfting 26:10
red11:19,20 requirement rights 30:20,24 394 silence 25:15
reduction 37:21 8:1317:19,20 35:10 second 23:9 399 | 35141:23
refer 14:8 48:13 23:10,18 42:16 | rise20:15 51:21 slently 19:20
reference 9:11 | requirements ROBERTS 33 | section6:138:8 22:18
11:6,12 18:19 316,18 4757 | 24:6 40:22 28:14 329 35:7 | Smilarity 17:6
51:23 81421:14359 | 4711521 51.21 17:10
referred44:16 requires19:14 | roll 42:8,10 Security 49 20:3 | smply 8:13,14
refers 48:14 19:15 24:2 259 | round 387 20092524435 | 21:17 2523
regarded27:6,7 39:1449:14 routine 20:5 43:11 26:19 28:13
Register 20:5 requiring 9:11 44.22 see 18:16 30:17 38:3 39:25
regulates17:23 |reserve 24:5 routinely 26:4 37:23 42:25
reect 26:1329:1 |resist 38:13 29:10 35:13 seek 22:15 single 22:4 25:14
released20:10 | respect 39:6,7 rubric28:10 seeking 12:1 Stuation 5:24
relief 20:19 respectfully 5:4 | rule20:24 31:23 20:8.24:24 25:2537:2
22:14,16 Respondent 1:20 | 33:12 35:23 43:13 six 36:17
reluctant 23:7 2711:16,21,24 | 36:841:20,22 | sell 30:18 slander 43:4
remain 48:18 2006 249 47:17 | 42:12 Senate 8:23 deeping 10:15
remaining 47:12 47:2548:18,24 | run30:7 33:16 42:23 dightly 23:11,12
remand 258,21 50:1 38:21 send 46:11 38:16
remedial 13:23 | Respondent's runaway 36:13 | sense 9:23,25 small 37:14,20
17.8 42:14 20:2 49:10 36:16 14:13 17:15 Social 4:8 20:3,9
remedies 17:7 response29:19 40:15 25:24 435,11
27:16 32:10 29:22 S sensitive 10:10 | solemn 47:1,8
41:16 rest4:22 S2131 sentence 11:12 | Solicitor 1:16
remedy 24:14 | restatement Safe 25:6 separate 11:14 8:19
26:15 30:19 51:21 safeguard 4.1 26:1839:16 | solved17:17
35:5 40:19 restore 46:25 242 35110 separately 12.7 | solves17:11
renders 47:6 resraint 19:13 | San1:19 separ ation 25:22 | somebody 25:23
reply 11:1 50:9 sat 36:1 serious 17:14 25:25
report 19:1,9 result 259,23 | save 32:23 22:19 sorry 14:14 15:4
29:25 30:7 32:13,15,17 saying 9:15 serving37:21 | sort 9:6 10:10
Reporting 12:13 | 41:17 20:182520 | set 3:1821:14 16:22 18:1
12:25136,11 |resulted4:11 30:1234:5359 | 22:22 29:20 19:12 26:4
13:13,18,21,22 | 17:2525:2 4l 45:2 Sotomayor 8:18
13:25 14:16 resulting 6:3 says37:16 392 | settled 28:17 9.9 10:14 11:4
reports 30:20 reveal 41:19 39:441:25 4911 | severe 25118 15:4,9,19,25

Alderson Reporting Company



Official - Subject to Final Review

62
16:14,22 17:2 21:2 32:25 substantial 37:21 T Thank 24:6 30:4
18:3 26:24 33:1134:1,5,15| 458 T211 31:847:11,15
35:1536:12,16 | 3421 substantially take 7:10 20:20 51:2552:1
36:19483,25 |statement 2815 | 382 20:23 28:1 theoretical 40:13
sought 24:14 32:14,19 41:15 | substantiate taken4:4 10:1 40:13
sour ces 3:25 46:20 49:23 291 41:23 theory 7:20
48:11,12 states1:1,13 substantive 3:16 | tgkes 21:16 therefrom44:4
sovereign 3:12 31245 12:20 19:2321:14 talking 16:14 thereto 33:16
12:19,2119:14 | 12:2313:10,12 | 44:18 25:13,1332:6 | thing 10:10 12:5
31:2337:12 22:20 236 subtract 27:23 33:2134:8 362 | 219 264,16
39:2,5,13 405 32:11,12,25 suffer 5:25 7:11 38:17 27:2531:2,6
40:9 41:7 46:21 | 33:1037:18 71518 811 task 6:14 32:14 34:14
48:2149:13,15 | 473 9:7 10:12 40:18 | technical 23:21 35:20 37:8 40:4
50:9 statistics 337 suffered7:1487 | 359 42:22 467,16
special 6:23 35:16,19 8:15,16 10:6,8 |tg] 28:1229:10 | things10:16
11:22,23 121 | statute4:1411:7 | 10:11 254,18 29:18 33:10 14:10 22:19
14:2215:10,15 | 18:131532:22 | 25:2237:6,6 35:20 289,12 30:5,8
15:17,2016:5,6 | 33:2538:21 381 44:4 telling 19:2 38:2041:18
16:8,10,10,18 40:17 44:25 suffering 30:22 | td|s 26:18 37:8 48:6
16:20,24 17:4 45:25 46:9,17 31:3,4335 term 7:6,7,24,25 | think 6:8 7:22,23
197 26:25 statutes12:17 suffers 26:5 10:25 11:2 81924,18
27:20 282 12:22 32:25 sufficient 8:11 12:18 134 14:5 | 11:13,16 12:16
29:11 33:17 33:22 235 26:13 14:5:8,9 15:17 12:16 13:3,10
40:16 41:11 statutory 3:15 sufficiently 16:19,20,24 13:15,25 147
43:18 44:5,18 13:2421:3309 | 17:13 17:2 19:3,5,7 14:18 151,14
44:22 45:20 341 suggesting 36:24 | 26:24 27:2,12 15:16 16:16
46:17 49:11 step39:9 suggests 28:3 27:16 28:2,3 17:9,15 18:2,25
505 51:2 gerling 10:9 414 33:1538:2,10 19:2,11,12,19
specific10:2,3 | stomach10:16 | suing 5:18 41:11,12 42:24 | 19252011314
49:11 stop 38:12 suit 13:11,12 44:1,22 45:21 21:1522:17,18
specifically struck 42:22 15:24 20:7 45:22 24 46:1 23.3 28:22
13:19 dructural 17:6 37:16,24 46:16,17,19,19 | 31123312
speculative 285 | 17:10 suppose43:3 47:19 48:14 36:21 399 45:1
29:6 50:24 sudy 6:14 12:9 50:18 49:11 45:25 46:1,1
spinning 40:13 189,13,15,17 |supposed17:16 |terms7:8 10:23 47:25 48:10,17
spoke 41:16 18:20,2319:1,4 | Supreme 1:1,13 | terrible 50:19 48:19,22 49:9
sponsored49:19 | 19:9 27:10 Surely 31:2,5 terribly 4:21 49:12,15,17
Spreads 20:21 44:17 49:18 surfaced46:9 20:22 50:1,10
square 38:7 50:3,8 sweep3:16 tethered39:18 | thinking 21:10
dandard42:17 | subcategories | sweepingly text 3:15 6:8 12:8 | thinks 12:1,3
ganding 8:11,13 | 11:22 41:17 18:21 26:17 Third 23:17
STANMORE | subject 4:19 symptoms 15:8 28:12 30:7 37:8 | thought 6:9
17 13:11,1229:16 | 515 37:16 38:6,8 15:25 234
sart 42:24 submitted52:3,5 | synonymous 39:14,15 42:9 47:21
state 3:14 9:13 | subsection37:12 | 6:23 44:17 three23:1

Alderson Reporting Company



Official - Subject to Final Review

63
threshold 17:20 22:20 view24:12 19:6 27:2 29:12 | x 1.2,8
throws 42:19 underlying 30:3 | Village 19:18 29:21 31:14
tied24:2250:24 | understand violated4:9 476 Y
time 24:5 28:17 15:1029:21 | violation 6:3 21:2 | ways 19:24 21:25 | years 35:22,25
28:20 29:21 32:2,340:23 2249152322 | 26:1841:1 36:540:4
32:24 36:9 42:2 24:1 25:10 26:2 | wedding 50:21 >
today 25:13 34:7 | understanding 29:15 335,23 | Wednesday 1:10 :
362 475 16:1831:18,19 | 34:937:1825 | week 50:20 2610355,5
tools38:2142:11 | 485 40:18 47:3 weight 18:25 $
tort 4:17 8:24 understood 6:17 .50: 1.9 41:4 $100,00037:3
9:1121:1132:25 | 6:2119:7 28:17 | violations 4:6 went 38:.25
torts 19:8 29:2030:13 22:13 23:15 weren't 41:13 1
tort-like 33:6 United1:1,13 34:24 37.16 were 144 16:14 | 188 11:1 14:8
trauma 14:21 3:1245 12:20 42:3 25:12,13358,9 | 1024:1
treat 15:8 12:23 13:10,12 | virtually 47:7 whistleblower 10-1024 1:5 3:4
treatise51:18 22:20 236 vitality 47:8 25:1534:25 10040:4
trigger 31:23 32:12 37:18 willful 4:6 22:24 | 100,000 36:25
true 20:22 28:11 473 W 234,10,15,18 | 11th46:10,15
try 11:1523:22 | universal 33:12 | wages14:22 23:2325243 | 11:071:14 32
23:2528:19 unmistakably | Waive3:1137:12 | 34:92437:15 |12:0752:4
trying 17:12 35:11 49:14 37:18,24,25 13951-18
30:18 unsubstantiated | waived38:12 40:18 42:16 1974 6:12 18:21
tur ned 255,20 29:2 39:6 47:3. 50:13
two 11:5,14,21 | unusual 19:19 | waiver 314 window42:19
16:4 18:18 upstanding 37:4 | 12:19,2039:2,5 | winds 23:19 2
21:24 27:19 use3:19 11:6 391440511 | word29:2049:3 |211:1,18 14:8
30:6,17 38:18 16:2417:2 205 | 40:1241:6 wording 38:4 28:14 357
48:6 49:19 33:1535:11 46:21 48:21 words 16:11 2B 32:10
type 9:1911:25 | 39:234426 |Waivers19:14 17:18 24:18 2011:19
13:20 22:14 45:23 49:3,6 31:2349:13 26:21 33:17 2011 1:10
48:15,23 uses 7:25 wake 21:13 38:1839:15,24 | 2211:1948:13
types11:14 16:4 | usually 32:5 want 1513351 | work 12:16 2427
27:19 40:24 49:2 workup 12:25
typical 10:16 v wanted5:21 106 | worst 20:20 3
typically 22:14 |V 1:6 35 35:22 21:13 44:20 worthy 30:21 324
22:14 42'5 various 14:1 wants 12:4 49:10 | wouldn't 16:8 301:10 21:16
48:14 2321 50:2 17:24.20:16 35:22
vary 32.5 Washington 1.9 23:6 44:2,4 373525
U vast 37:2 1:17 4518
unambiguous verdicts 36:13 wasn't 11:6 21:8 | wrap46:24 4
12:2038:14 | verify51:15 26:8,1341:11 | wrong14:1520:7 | #7210
39:1,35,8 version6:11,12 | 50:23,23,24 30:14 z
unambiguoudy 8:2031:16 Watergate 21:13 | \yrote 30:19 50(2)(B)ii)
3:1549:14 42:17 way 4:8 8:21 613
uncapped3:13 victims 37:15 11:16 14:17 X '

Alderson Reporting Company



Official - Subject to Final Review

64

53019:10 30:19

6

620-page 30:6
621 51:21
62351:21
66A 32:9

8

80s 36:10

Alderson Reporting Company



